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Court of Appeals of the District of Columbia 


No. 4961. 

| 

F. W. Woolworth Company, a Corporation, Appellant, 


Grace Williams. 


Supreme Court of the District of Columbia. 

At Law. 


No. 72763. 

Grace Williams, Plaintiff, 


F. W. Woolworth Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the^ following pa¬ 
pers were filed and proceedings had, in the above entitled 
cause, to wit: 

1 Declaration. 


Columbia. 


Filed February 24, 1927. 

In the Supreme Court of the District of 

At Law. 

No. 72763. 

Grace Williams, Plaintiff, 


F. W. Woolworth Company, a Corporatiori, Defendant. 

I 

. 

'"The plaintiff, Grace Williams, by her attorneys below 
named, sues the defendant, F. W. Woolworth Company, a 
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F. W. WOOLWORTH CO. VS. GRACE WILLIAMS. 


corporation, organized and existing under the laws of the 
State of New York and doing business in the District 
of Columbia, for that on to wit the 5th day of October, 
1926, the defendant was the lawful occupant and possessor 
of those certain premises situate in the District of Colum¬ 
bia known and described as No. 3106, 3108, 3110 14th 
Street, Northwest, which said premises were used, occu¬ 
pied and controlled by the defendant, as a shop or store 
in and about the conduct and management of a certain 
trade or business, to wit; the trade or business of selling 
notions, novelties, hardware, crockery and other merchan¬ 
dise ; said trade or business being commonly known as that 
of a “five and ten cent store.” 

In the conduct and management of said trade and busi¬ 
ness the defendant permitted and invited the public at 
large to enter said premises used as a shop or store as 
aforesaid for the purpose of purchasing articles thus of¬ 
fered for sale, and on the day and year aforesaid about 
5:30 o’clock P. M. the plaintiff acting under the permission 
and invitation of the defendant as aforesaid, did enter upon 
said premises for the purpose of purchasing a cer- 
2 tain article from the defendant and then and there 
did purchase and pay for the same; and it then and 
there became and was the duty of defendant, its agents, 
servants and employees, to exercise ordinary care and pru¬ 
dence to make said premises reasonably safe for the plain¬ 
tiff and other persons lawfully entering and visiting said 
premises under and by reason of the permission and invi¬ 
tation aforesaid, and to do no act or thing, or fail to do 
any act or thing, which -would jeopardize, endanger, or in¬ 
jure the plaintiff or such other persons. 

But, the plaintiff says, that notwithstanding and unmind¬ 
ful of its duty in the premises, the defendant, its agents, 
servants and employees did then and there fail to exercise 
such ordinary care and prudence as would render and make 
said premises reasonably safe for the plaintiff and said 
other persons and did carelessly and negligently render 
and make said premises unsafe and dangerous for plain¬ 
tiff and such other persons and did carelessly and negli¬ 
gently conduct and manage said shop or store in said prem¬ 
ises, in this, to wit, the said defendant, its agents, servants 
and employees did carelessly and negligently permit the 
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floor of said store or shop to become and be unclean, lit¬ 
tered and in an unsafe condition, particularly that it al¬ 
lowed and permitted some greasy, slimy, oily or other like 
foreign substance to be and remain upon said floor, and 
did fail to remove and clear said floor of said substance 
so as to remove danger to plaintiff and other persons of 
slipping and falling on said floor by reason of the presence 
of said substance thereon; and thereby as a result of de¬ 
fendant’s carelessness and negligence as aforesaid, the 
plaintiff after making and paying for the purchase afore¬ 
said, and in the exercise of ordinary and Reasonable care 
on her, the plaintiff’s part, slipped bn said greasy, 

3 slimy, oily, or other foreign substanbe so being on 
the floor and fell to the floor of said store or shop, 
and suffered severe, painful and permanent injuries and 
nervous shock; suffered a fracture of her left arm, and 
other severe, painful and permanent internal injuries, so 
that the plaintiff was and has been rendered sick, sore and 
lame, and suffered great pain of body and apguish of mind 
and her nervous system has become and mhst remain im¬ 
paired and will continue so for a long time, if not per¬ 
manently; and plaintiff was confined to heR home for sev¬ 
eral weeks, was unable to perform and attend to her usual 
and accustomed duties and has been compelled to undergo 
extensive medical and surgical treatment i|n an endeavor 
to be healed and cured of her many injuries^ subjecting her 
to great pain, inconvenience and expense. 

Wherefore, the plaintiff brings this suit and claims dam¬ 
ages in the sum of Ten Thousand Dollars ($10,000.00) be-/ 
sides costs of this suit. 

E. T. QUIGLEY, ! 

WM. S. HAMMERS, 

H. L. UNDERWOOD, 

Attorneys for the Plaintiff, 501-3 
Union Trust Bldg., Washington, D. C. 

Pleas. 

Filed March 18, 1927. j 
#****!## 

1. For plea to plaintiff’s declaration the defendant ad¬ 
mits its corporate existence and that on to-yit, the 5th day 
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of October, 1926, it conducted a 5 and 10^ store at Nos. 
3106, 3108 and 3110 14th Street, Northwest, in the City of 
Washington, District of Columbia, and that in the conduct 
of its business it invited the public to enter said store for 
the purpose of purchasing articles offered for sale. 
4 Defendant also admits that the plaintiff fell in its 
said store. All the remaining allegations in said 
declaration are denied. 

The defendant further says that it conducted its store in 
a careful and proper manner and at all times maintained the 
premises in a shfe and clean condition and that it did not 
allow or permit the floor of said store to become unclean, 
littered and in an unsafe condition or allow greasy, slimy, 
oily or other foreign substances to remain upon the floor of 
said store, but says that it always maintained and kept the 
floor of the said store clean and free from foreign sub¬ 
stances so as to be safe for customers coming therein to pur¬ 
chase goods, and that plaintiff’s fall and injuries were not 
caused by any negligence whatsoever on its part or on the 
part of any of its employees. 

«**•*•* 

FRANK J. HOGAN, 

EDMUND L. JONES, 

ARTHUR J. PHELAN, 

JOHN W. GUIDER, 

Attorneys for Defendant. 


Memoranda. 


June 29, 1927.—Notice of Trial and Note of Issue filed. 
February 7, 1929.—Jury sworn and verdict for plaintiff 
for $500.00. 

5 Supreme Court of the District of Columbia. 

Wednesday, February 13", 1929. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

*#••••# 

It appearing that under rule of court, judgment on verdict 
should be entered in this cause, it is so ordered. Where- 
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fore, it is considered that plaintiff recover herein of de¬ 
fendant the sum of Five Hundred Dollars ($500.00/100), 


with interest from this date, together witlji costs of suit 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant notes an ap¬ 
peal in open court to the Court of Appeals; Whereupon 


the maximum of an undertaking to act as a 
fixed at the sum of $1,000.00/100. 


supersedeas is 


Memoranda. 


March 1, 1929.—Undertaking ($1,000.00) on appeal ap¬ 
proved and filed. 

Bill of Exceptions filed. 

Assignments of Error. 


Filed March 1, 1929. 

******* 


The learned trial court erred: 

(1) In refusing to direct a verdict for the defendant 
at the close of plaintiff’s case. 

(2) In refusing to direct a verdict for the defendant at 
the close of all of the testimonv in the case. | 

FRANK J. HOGAN, 

EDMUND L. JONES, 
ARTHUR J. PHELAN, 

JOHN W. GUIDER, 

Attorneys for Defendant. 

6 Designation of Record. 


Filed March 1, 1929. 

******* 

To the Clerk of the Supreme Court of tile District of Co¬ 
lumbia : 

i 

Please prepare transcript of record in the above-entitled 
cause, for filing in the Court of Appeals of the District of 
Columbia, and include therein the following; 

(1) Declaration. 

(2) Defendant’s first plea. 

! 

i 

l 

i 

i 

| 

i 

. 
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(3) Memorandum of joinder of issue on defendant’s first 
plea. 

(4) Memorandum of verdict. 

(5) Memorandum of the noting by defendant of appeal, 
of fixing of penalty of undertaking on appeal, and of filing 
an approval of said undertaking. 

(6) Assignments of error. 

(7) Bill of exceptions. 

(8) This designation. 

FRANK J. HOGAN, 

EDMUND L. JONES, 
ARTHUR J. PHELAN, 

JOHN W. GUIDER, 

Attorneys for Defendant. 

Acknowledgment of Service. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 28th day of Februarv, 1929. 

EDWARD T. QUIGLEY, 
WILLIAM S. HAMMERS, 
HARRY L. UNDERWOOD, 

Attorneys for Plaintiff. 

7 Supreme Court of the District of Columbia. 

Friday, April 5", 1929. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

##*•*%# 

The court having this day signed the Bill of Exceptions 
taken at the trial of this cause, now hereby orders the same 
made of record. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 7, both inclusive, to be a true 
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and correct transcript of the record, according; to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 72763 at Law, wherein Grace Wil¬ 
liams is Plaintiff and F. W. Woolworth Cofnpany, a Cor¬ 
poration, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of May, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

I 

9 In the Supreme Court of the District! of Columbia. 

I 

Law. No. 72763. j 

Grace Williams, Plaintiff, 
vs. 

F. W. Woolworth Company, a Corporation, Defendant. 

Bill of Exceptions. 

This case came on for hearing before Mrj Justice Staf¬ 
ford and a jury on Thursday, February 7, 1929, the plain¬ 
tiff being represented by Messrs. II. L. Unclerwood, E. T. 
Quigley and William S. Hammers, and the defendant being 
represented by Messrs. Frank J. Hogan, Edifiund L. Jones, 
Arthur J. Phelan and John W. Guider. 

Thereupon the plaintiff', to maintain the issues on her part 
joined, took the witness-stand on her own behalf and tes¬ 
tified that she was employed as a typist in the War Depart¬ 
ment; that at about 5:30 o’clock on the evening of October 
5, 1926, she entered the defendant’s storej at 3106-3110 
Fourteenth Street, N. W., in the City of Washington, Dis¬ 
trict of Columbia, for the purpose of making certain pur¬ 
chases; that said store is located on the west side of the 
street and that when she entered said store s^ie went to the 
counter located near the front of the store land the south 
side thereof; that after purchasing some soaj> at the afore¬ 
said counter, she turned to walk out of the store, being 
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I 

in the aisle between said counter and the southern wall of 
said store; that as she reached a point in said aisle about 
opposite the front of said counter, she felt herself slipping 
and went down with considerable force on the floor of the 
store, breaking her left forearm; she was picked up by the 
manager of the store, she believes, although she could not 
say, and assisted to a chair placed in the corner of the store 
in this aisle, not over three (3) feet from the place she fell; 

after she was seated in the chair and saw the manager 
10 standing by her, she looked down at the floor and saw 
this spot and called attention of the manager to the 
spot, saying ‘ ‘ Please do something about that before some¬ 
one else falls on it;” there was an oval-shaped spot on the 
floor; the spot was about three or four inches in length and 
probably two and a half to three inches in width and was 
raised above the level of the floor; that the spot was darker 
than the rest of the floor; the iloor was covered with oil, so, 
of course, it looked dark; that plaintiff remained seated in 
the chair for a very short time and was then assisted to the 
restroom in the rear of the store by the manager and a 
taxicab was called and she was taken to the hospital by an 
employee of the defendant and her arm was then set. Plain¬ 
tiff was confined to her home until the 28th of October. 
When she did return to work she was given light work for 
one month and then on November 29 started to perform her 
usual duties, but with some inconvenience. 

On cross-examination the plaintiff testified that there are 
three aisles in said store, running from east to west, and 
that she fell iii the aisle between the first counter near the 
front of the store and the south wall of said store near the 
end.of the counter; that she did not know what the dark 
spot was on the floor; that it was slightly raised above the 
floor and was slippery; that she did not examine the spot, 
but knew the way her heel went into it it was slippery; just 
as soon as her heel touched that spot she knew it. The spot 
was at a point where she would naturally have stepped into 
it in coming around the corner of the counter. The spot 
was about at the point she fell and she had no doubt but 
that her heel went in this spot and she would say that it did; 
she knew the spot was slippery because she stepped in it. 
The floor was littered, dirty. By littered she meant just 
pieces of paper; loose pieces of dirt like that flying around. 
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All she knew was that she saw a dark spot pn the floor and 
she thinks that is what she stepped on. 

On re-direct examination she testified that .just as soon as 
her heel touched this spot, it slipped and she went down; it 
was what she would call skidding. 

On re-cross examination she testified that after the ac¬ 
cident she looked at the floor and saw this ^pot and she as¬ 
sumed that she stepped in it. 

11 Plaintiff thereupon called as a witness D. Russell 
J. Jansen, who testified that he madje an immediate 
examination of her wrist, when Miss Williams arrived at 

7 I 

the hospital and saw that she had broken her wrist; he set 
it; an x-ray was taken the next day and thp diagnosis was 
confirmed. 

The plaintiff thereupon announced her cake as closed and 
defendant's counsel moved the court to direct a verdict for 
the defendant, on the ground that there was not sufficient 
evidence to warrant a finding that the plaintiff had stepped 
on this foreign substance which she claimed was on the 
floor, or that the defendant had noticed either actual or con¬ 
structive, that said foreign substance was oh said floor. 

The court overruled the defendant’s motion and an ex¬ 
ception to said ruling was noted by defendant,’s counsel and 
allowed by the court. 

The defendant thereupon called as a witness Arthur M. 
Pugh, who testified that on October 5,1926 he was the mana¬ 
ger of defendant’s store at 3106-3110 Fourteenth Street, 
N. W., in this city; that he recalled the accident to the plain¬ 
tiff ; that he did not see it but met the plaintiff in the aisle 
of the store as she was being assisted to the|rest room; that 
after he had assisted plaintiff to the rest robm and directed 
that a taxicab be called to take her to the hospital, he went 
to the front of the store and examined the floor where plain¬ 
tiff had fallen; that he examined the floor find the aisle be¬ 
tween the counter near the front of the store and the south 
wall of said store and found the floor to be plean; that there 
was no oval spot on said floor, and there wap no foreign sub¬ 
stance of any kind on said floor; that there was no trash, 
soap or grease of any kind on said floor, and said floor was 
perfectly clean. In a conversation with thp plaintiff in the 
rest room, the plaintiff stated to the witness that the floor 
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must liavc been slippery. That about fifteen hundred cus¬ 
tomers came in to said store daily and that prior to plain¬ 
tiff’s accident there had never been an occasion that he 
could recall when anyone had fallen on the floor; that the 
heaviest business in the store is between three and six 
o’clock in the afternoon. The witness denied that he picked 
the plaintiff up or that she pointed out the spot to him and 
asked him to do something about it. He did not know who 
picked plaintiff up from the floor, put her on the chair 
12 or who proceeded with her to where he met her; it 
was one of the employees of the store. 

The defendant thereupon called as a witness Mary Mihm, 
who testified that she was cashier of the defendant’s store 
at the time of the accident; that she did not see the accident 
but saw the plaintiff when she was brought to the rest room 
in the rear of the store; that she asked the plaintiff how 
the accident happened and the plaintiff said to her that 
there must have been water on the floor and that as she had 
on rubber heels, she could not have slipped unless there was 
water on the floor; that plaintiff said nothing to the witness 
about there being any grease or other foreign substance on 
the floor; that after talking with the plaintiff the witness 
went to the front of the store where the plaintiff fell and 
examined the floor and found it to be absolutelv clean; she 
did not notice any dark floor spots or any foreign substance 
near the spot where the plaintiff testified she fell or any 
place in that aisle. 

On cross-examination she testified that she could not re¬ 
member how she knew where the spot was, some one must 
have told her. Mr. Colburn, the assistant manager and she 
went down to get a look at the place where plaintiff fell but 
she could not remember who took her down there or who 
pointed out the spot. She could not say who brought plain¬ 
tiff back to the rest room. 

The defendant thereupon called as a witness Corine Ber- 
genson, who testified that at the time of the accident to the 
plaintiff she was employed in the Woolworth Company 
store; that she did not see the accident but saw the plaintiff 
in the rest room; that while she was waiting for the taxicab 
to come for the plaintiff to take her to the hospital, she went 
to the front of the store and examined the aisle between the 
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front counter and the south wall where the plaintiff fell and 
found the floor to be clean; that she did not notice any oval 
spots of foreign substance or litter or trash on the floor; 
that she ran her foot over the floor to see if she could find 
any slippery spots, but did not find any such spot; that -when 
the taxicab came she went to the hospital with the plaintiff; 
that on the way to the hospital she asked the plaintiff how 
she fell, and the plaintiff replied that she did not 
13 think that she had fainted because she had not fainted 
before and she therefore thought there must have 
been water on the floor; that the floor where the plaintiff fell 
had been swept wtihin five or seven minutbs before the ac¬ 
cident; that it was swept by the stock-rooin boy; that the 
boy was sweeping in the aisle next to the onb in which plain¬ 
tiff fell when she went to the front of the store to examine 
the floor. On cross-examination, witness testified that she 
made an examination of the spot of her own volition and 
without suggestion from anyone; that the store is swept 
at four and at six o’clock in the afternoon apd sometimes at 
noon; the boys who sweep are also engaged in bringing up 
stock; the boy was sweeping early that night, they usually 
start sweeping at six o’clock when the store closes but that 
was not the normal thing to do—it is usually at six. She 
was at the hospital with plaintiff at about six o ’clock. 

The defendant thereupon called as a witness J.T. Coburn, 
who testified that he was at present employed by the Mc- 
Crory Company in Chester, Pennsylvania; that on the date 
of the plaintiff’s accident, October 5,1926, he was assistant 
manager of defendant’s store; that he did not see the ac¬ 
cident but heard of it very shortly after it happened and 
within five or ten minutes after plaintiff had gone to the 
hospital he examined the aisle between the counter near the 
front of the store and the south wall, as he \yas advised that 
this was the place where plaintiff had fallen; that he found 
the floor to be clean; he did not notice any foreign substance 
on it, such as grease or oil, or any oval spots of any foreign 
substance, or any litter or trash thereon; thpt a Miss Swang 
was employed at the counter at which plaintiff fell at the 
time of the accident; that he does not know where she is 
now, and the last he heard of her was somewhere in Florida. 
On cross examination he testified that he did not know who 
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picked plaintiff up but that he thought the manager, Mr. 
Pugh, took her back to the rest room. 

The defendant thereupon called as a witness Wallace 
Pruitt, who testified that at the present time he was em¬ 
ployed in a grocery store at Clarendon, Virginia; that he 
was employed in the defendant’s store on Fourteenth Street 
on October 5, 1926; that he was receiving clerk and swept 
up and did general work around the store; that he 
14 saw plaintiff sinking down behind the counter; that 
at the time she fell she was near the front of the first 
counter in the front of the store and in the aisle between 
said counter and the south wall of said store; that at the 
time she fell he was sweeping the adjoining aisle; that he 
had just finished sweeping the aisle in which plaintiff fell; 
that as soon as plaintiff fell he placed his broom aside and 
went over to her, but when he got there someone had al¬ 
ready helped her up; that he immediately examined the floor 
where plaintiff fell and found it to be perfectly dry; that 
there was no foreign substance of any kind upon it and 
there were no oval or dark spots of any kind; that the store 
was swept twice a day, usually between one and two or 
twelve and one and between five-thirtv and six; that the 
floor of the store was usuallv oiled everv two weeks; that 
the oil was put on the floor on Saturday night; that the oil 
was sprinkled on the floor and then rubbed with a mop, and 
on Monday morning, before the store opened, the floor 
was sprinkled with Yalspar, a powder which would absorb 
any excess oil on the floor; that the Valspar was then swept 
up and no more would be placed on the floor until the next 
oiling; that the accident happened on a Tuesday and the 
store floor would ordinarily have been oiled on the preced¬ 
ing Saturday night, but as there had been a heavy rain 
storm on the preceding Saturday, the oiling was postponed 
until the following week: that the floor had not been oiled 
for more than two weeks prior to the accident; that the store 
closes at six o’clock; that after plaintiff was assisted up, she 
was not seated on a chair as there was no chair there, but 
was taken to the rest room in the rear of the store. The 
sweeping of the 1 store takes about 20 minutes; that he started 
sweeping each aisle at the front of the store; doesn’t know 
who picked plaintiff up; his attention was attracted by a 
commotion and he turned around and saw her sinking; after 
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observing the floor where plaintiff fell, he Went on with his 
sweeping. 

Defendant’s counsel thereupon announced the defendant’s 
case as closed. 

The plaintiff thereupon took the witness Stand in rebuttal 
and testified that she had no recollection of making the 
statements attributed to her by certain of defendant’s wit¬ 
nesses to the effect that she did not know what caused 
15 her to fall, and denied that she had stated that she 
had slipped on water on the floor, and that she did 
not remember saying anything about fainting; that she 
never fainted in her life and did not feel ajny faintness be¬ 
fore she fell; she was in perfect health, ^he identified the 
manager as the man to whom she pointed ojff the spot. 

Thereupon plaintiff’s counsel rested and defendant, by 
its counsel, thereupon renewed its motion for a directed 
verdict, on the following grounds: 

1. That there was not sufficient evidence to warrant a 
finding that the plaintiff had stepped on this foreign sub¬ 
stance which she claimed was on the floor. 

2. That there was not sufficient evidence to warrant a 
finding that the defendant had notice eitlWr actual or con¬ 
structive that said foreign substance was on said floor. 

3. That the uncontradicted testimony in the case showed 
that the aisle had been swept .just a few nioments prior to 
the accident and that there was no foreign substance of any 
kind on the floor, and therefore if there jvas any foreign 
substance on the floor it must have been there only a few 
moments, and, of course, the defendant could not have 
knowledge of that. 

4. That there had been no showing that tlje defendant had 
actual knowledge of the alleged condition |of the floor and 
that the time between the sweeping of the floor and the 
accident was so short that the defendant could not be 
charged with constructive notice of said alleged condition. 

The Court overruled said motion and defendant’s counsel 
duly noted an exception, which was allowecj by the Court. 

The Court thereupon charged the jury jas follows: 

I 

j 

“Members of the Jury: In all the case^ that come here 
for trial we have a declaration and an answjer. The declar¬ 
ation states the facts which the plaintiff will undertake to 
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prove and rely upon for a recovery; and the answer states 
what part of the statement of the plaintiff is denied. 

“In the present case the plaintiff has stated in her 
declaration that she went into a store of the defendant to 
trade and that while she was in there she fell upon the floor 
and broke her arm. That is not disputed. It is stated, 
however, that she slipped and fell. Whether that is 
16 true or not is for her to show. The defendant does 
not admit that. It does admit she fell, but not that 
she slipped and fell. 

“Then the declaration says that she slipped by reason of 
a foreign substance then and there upon the floor. That 
is denied. She says that this foreign substance was there 
upon the floor through the negligence of the defendant or 
its employees, that it came there in the first place through 
their negligence and stayed there through their negligence, 
or if it did not get there in the first place through their 
negligence, it was allowed to remain there through their 
negligence. 

“Those are the matters which she asserts and which are 
denied and which the burden is upon her to show. There 
is no dispute between the parties as to what the law in the 
case is. That is, what the duty of the defendant is. It is 
stated in the declaration correctly. The declaration states 
it was the duty of the defendant, its servants and employees 
to exercise ordinary care and prudence to make said 
premises reasonably safe for the plaintiff and other per¬ 
sons lawfully entering and visiting said premises under 
and bv reason of the invitation and to do no act or fail to 
do any act or thihg which would jeopardize, endanger or in¬ 
jure the plaintiff or other such person. It is bound to 
exercise reasonable care in those respects. 

“The charge is there was a failure to exercise reasonable 
care in the respects I have just stated. 

“The first question perhaps may be whether she did slip 
or not or whether she merely fell. You have evidence upon 
that subject on both sides. You have her statement. You 
have the evidence as to what was said at the time and some 
evidence of witnesses to the effect that she said she did not 
know how it happened, she did not know whether she fainted 
or not. You will recall the evidence. That is all for your 
consideration as well as any other evidence in the case that 
bears upon the matter. First, did she slip on something? 
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Unless you find that she slipped she cannot recover. That 
is her whole case on that feature of it. If iher ankle turned 
over or she fainted or sank down, as one witness describes 
it, that is not what her claim is. Her claim is that she 
slipped on something. 

“The burden is upon her to satisfy yoju by a fair pre¬ 
ponderance of evidence that she did slip ahd that that was 
why she fell. If you do not find it established, that is the 
end of her case, but if you find it established to your satis¬ 
faction by a preponderance of the evidence that she did 
slip, then you come to the next point, whether it is true she 
slipped on some foreign substance, some slippery substance 
there on the floor. You will recall the evidence upon that 
subject, as to whether there was any there or not. That 
is purely a question of fact for you to decide. It is for you 
to say which witnesses you believe and to ivhat extent you 
believe them, whether you think they are mistaken or cor¬ 
rect and whether you think they are candid or otherwise. 
Those are all questions for you. I have nothing to do with 
them, but in order for her to recover it is essential for you 
to find that she slipped on some foreign substance on the 
floor. There is no claim there was anv ttouble with the 

•J I 

floor except for the foreign substance). If you do not 
17 find that, why, then, of course, defendant is entitled 

to the verdict, but if you find that Established by a 
preponderance of evidence that she did slip and that she 
slipped on some foreign substance, then the question arises: 
How did it come there and how long had it been there ? 

“You have all the circumstances of the case before you, 
all the evidence that may throw any light fipon that ques¬ 
tion. You have the probability of the circuipstances before 
you. It must appear either that it got there in the first 
place through the negligence of the defendant or some of 
its employees, or else that it was allowed to remain there 
through their negligence. In either case j the defendant 
would be liable for it. The defendant would not be liable 
unless it got there through the negligence qf some of the 
employees of the defendant or else it was Heft to remain 
there through their negligence, and, of course, if you are 
not able to find that it got there originally through the 
negligence of the defendant or its employees, they are con¬ 
fined to the other proposition, however it got there it was 
allowed to remain there through the negligence of the de- 
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fendant’s employees. How long then, are you satisfied, it 
must have been there ? And was it such a length of time 
that in the exercise of reasonable care and prudence the 
defendant or its employees ought to have removed it. If 
you find that then upon that point the plaintiff would be 
entitled to a verdict so far as that point is concerned; 
otherwise she would not. So the question is whether the 
plaintiff has satisfied you by a fair preponderance of evi¬ 
dence that this accident occurred in the way she describes 
it in her declaration and that it occurred through the negli¬ 
gence of the defendant in one of the ways specified. 

“If you fail to find she has made out a preponderance of 
evidence upon those points, you will find for the defendant, 
but if vou find that she has made out her case in those re- 
spects then you will assess her damages at a fair sum to 
compensate her for her sufferings, for her loss of time, for 
any expenses she has been put to as shown by the evidence 
and for the present condition of her arm if it is not in as 
good condition as it was before. That is a mere question of 
good judgment for you to determine upon the evidence in 
the case. 

“The burden is on the plaintiff on the question of dam¬ 
ages as much as it is on the question of liability. You are 
going to go no farther in the allowance of damages than 
she has satisfied you by a fair preponderance of evidence. 

“That is all I care to say. 

“Mr. Jones: Your honor suggested to the jury if they 
found for the plaintiff they could assess damages for such 
expenses as the evidence showed she had suffered. My 
recollection of the evidence is there has been no testimony 
whatever of any expenses or any loss of compensation or 
anything of that kind. May I also ask your honor to tell 
the jury—it is probably unnecessary—that any statements 
contained in the declaration or plea are not evidence, but 
merely the statement of what the plaintiff and defendant 
hope to prove. 

“The Court: That is quite true. You will have to rely 
on the testimony of the witnesses. This only shows what 
the claims of the parties are. Is there any evidence of 
what she paid out? 

“Mr. Underwood: No. 

18 “The Court: We will leave that out. Those ele¬ 
ments are not supported. You are to confine your- 
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selves to the other matter,—physical injuijy, pain and suf¬ 
fering.” | 

Thereupon the case was submitted to th(? jury, and after 
deliberation the jury returned a verdict for the plaintiff in 
the sum of Five Hundred Dollars ($500). j 

The foregoing is the substance of all the testimony and 
proceedings in the case. 

And thereupon, and as all of the exceptions taken by the 
defendant in this case were duly noted and allowed as afore¬ 
said, and duly noted upon the minutes ofj the Court, and 
because the matters and things hereinbefore recited are 
not matters of record, in order to make the same a part of 
the record herein, which is hereby ordered^ so that the de¬ 
fendant may have its case reviewed on appeal, the defend¬ 
ant, by its attorney, moves the Court to sign and seal this, 
its Bill of Exceptions, to have the same force and effect as 
if each and every one of said exceptions had! been separately 
signed and sealed, which motion is granted by the Court; 
and thereupon the defendant tenders this, its Bill of Excep¬ 
tions, and requests the Court to sign andj seal the same, 
which is accordingly done, now for them, this 5th day of 
April, A. D. 1929. 

WENDELL P. STAFFORD, 

Justice. 

We consent to this Bill of Exceptions. 

E. T. QUIGLEY, 

WM. S. HAMMERS, 

H. L. UNDERWOOD, 

Attorneys for Plaintiff. 


19 [Endorsed:] Law. No. 72763. Grace Williams, 
Plaintiff, vs. F. W. Woolworth Company, a Corpora¬ 
tion, Defendant. Bill of Exceptions. Law offices of Frank 
J. Hogan, Colorado Building, Washington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4961. F. W. Woolworth Company, a Corporation, ap¬ 
pellant, vs. Grace Williams. Court of Appeals, District of 
Columbia. Filed May 23, 1929. Henry Wj Hodges, clerk. 
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